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MILITARY JUSTICE DIVISION 


Review of summary and special courts-martial where disagreement 
exists between the supervisory authority and law specialist 


Where disagreement exists between the supervisory 
authority and the law specialist, there has been no final 
review under the provisions of Articles 65 (c) and 76, 
UCMJ. Such records should be forwarded to the Judge 
Advocate General for final review after having complied 
with the provisions of Section 01076), NS MCM, 1951, 
relative thereto. With the advent of JAG INST.5810.8 
of 8 June 1953, which provides for filing of records of 
summary and special courts-martial, not involving a 
bad-conduct discharge, in the field by the supervisory 
authority, it was not intended that records in which 
there was no final action by the supervisory authority 
should be so filed without further reference to the Judge 
Advocate General. Recent JAG actions, since the pro- 
mulgation of JAG INST.5810.8 confirm this interpre- 
tation. 


Excessive Forfeitures 


A number of special and general courts-martial are 
submitted to the Office of the Judge Advocate General 
each month for final review under Articles 65 (c) and 
69, UCMJ, in which the amounts of the forfeiture are 
excessive. These involve sentences which do not include 
-dishonorable or bad conduct discharge in which a court 
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cannot adjudge a sentence of forfeiture of pay in a 
greater amount than two-thirds of an accused’s pay per 
month for six months. Par. 127b, MCM, 1951. 

The most common error made in cases which adjudge 
a reduction in rate is the failure of the court to consider 
the pay of the accused in the grade to which he has been 
reduced, rather than the pay in the grade at the time of 
trial. The pay of the enlisted man in the reduced grade, 
only, may be considered in arriving at the amount of the 
forfeitures. Par. 126h (2), MCM, 1951. 

The other most common error in computing the 
amount of the forfeiture that may be adjudged is the 
failure to deduct the monthly contribution of an enlisted 
man to family allowance or to basic allowance for quar- 
ters. Such contribution must be deducted prior to com- 
puting the man’s pay for the purpose of arriving at the 
amount of the forfeiture. Par. 126h (2), MCM, 1961. 

In computing the amount of the forfeiture in any case, 
a fraction of a cent in the final amount is completely 
disregarded, because to increase it to the next higher 
amount would be exceeding the two-thirds limitation. 

An exhaustive discussion of the subject of “Forfei- 
ture of Pay or Allowances” is contained in the Avge 
1954 issue of the JAG Journal. 


JAG JOURNAL BRANCH 


The stock on many old issues of the JAG Journal is 
in very short supply. Since there are numerous re- 
quests for these back issues any command having extra 
copies of the JAG Journal is requested to mail them to 
the Editor, JAG Journal, Navy Department, Washing- 
ton 25, D. C. 








(Continued on page 9) 
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STATE AND LOCAL TAXATION OF 
SERVICE. PERSONNEL 


COMMANDER JERRY R. SIEFERT, USN 


Cdr. Siefert is the head of the Taxation Branch, 
Office of the Judge Advocate General. 





HE OPERATING COSTS OF STATE GOV- 

ERNMENTS and their political subdivisions 
have been steadily increasing, due to new or 
enlarged responsibilities and higher wages and 
prices. In searching for new sources of revenue 
it can be expected that tax benefits under the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 
as amended, will be strictly construed against 
service personnel by State and local tax adminis- 
trators. Attempts have even been made by 
representatives from States with high concen- 
trations of service personnel, to have the 
Soldiers’ and Sailors’ Civil Relief Act repealed., 
There are many reasons for the change in atti- 
tude on the part of tax administrators towards 
the Relief Act, one of which may be that some 
service personnel still labor under the misappre- 
hension that military service automatically ex- 
empts them from all taxation. Abuse of rights 
under the Relief Act and unduly antagonizing 
tax administrators, who exert great influence 
with Congress, could result in the loss of what 
protection servicemen presently have against 
multiple taxation. 

There is no doubt that all service personnel 
are subject to taxation somewhere or by some 
state or local jurisdiction, and even with the 
protection of the Soldiers’ and Sailors’ Civil 
Relief Act, they are more often than not subject 
to multiple taxation in one form or another. 
For example, a serviceman’s State of domicile 
may rely mainly on an income tax as its source 
of revenue. The serviceman, even though not 
stationed in his home State, remains subject to 
that state’s income tax laws, unless specifically 
exempted by the home State. The State in 
which a serviceman is serving may not have an 
income tax law, but instead may depend largely 
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on sales and use taxes. There is no exemption 
under the Soldiers’ and Sailors’ Civil Relief Act 
from sales taxes and the serviceman, therefore, 
contributes to the revenues of the State in which 
he is stationed through such a tax and at the 
same time contributes to his home State through 
the income tax. 

The general law regarding tax liabilities of 
service personnel has previously been discussed 
in an article in the JAG Journal of September 
1951. The matters covered in that article re- 
garding the jurisdiction over persons and their 
real and personal property and income, and the 
explanation of the distinction between domicile 
and residence, are still fully applicable. Some 
repetition of the 1951 article is believed war- 
ranted, because since that time there have been 
some developments and interpretations of the 
Soldiers’ and Sailors’ Civil Relief Act which 
bear on the tax problems of service personnel 
and with which we should be familiar in order 
to plan our personal affairs. 


JUDICIAL INTERPRETATIONS 


The most important judicial decision regard- 
ing the Soldiers’ and Sailors’ Civil Relief Act 
has been by the United States Supreme Court in 
the case of Dameron Vv. Brodhead, in 1953, 345 
U. S. 322 (Vol. 2 DigOps, Soldiers and Sailors 
§ 45.1 p. 851). This case was reported ver- 
batim in the JAG Journal of July-August 1953. 
In brief, the case upholds the constitutionality 
of the Relief Act and holds that the fact that 
the domiciliary State of a serviceman has not 
levied a particular type tax, does not make him 
subject to that type tax in the State where he 
is stationed under naval or military orders. An 
earlier case interpreting and upholding the Act 
is Woodroffe v. Village of Park Forest, 107 F. 
Supp. 906 (Vol. 2, DigOps, Soldiers and Sailors 
§ 45.1, p. 850). In that case an officer stationed 
in Chicago was held to have maintained his’ 
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domicile in the State of Pennsylvania. He had 
continued to register his automobile in the State 
of Pennsylvania and the court held his living 
in Park Forest did not subject him to’a vehicle 
tax assessed against motor vehicles under a 
Village of Park Forest ordinance. It was also 
held in that case that although the officer was 
stationed in Chicago, his living in Park Forest, 
Illinois, a surburban village, was by reason of 
military orders. In determining that the of- 
ficer’s domicile remained in the State of Penn- 
sylvania, the court took into consideration the 
following facts: residence shown in personnel 
records, place where residing on recall to active 
duty, ownership of property, mail address, Fed- 
eral income tax returns, voting, State license 
tags for automobile, soldiers’ bonus for services 
in World War II, and an expressed intent to 
return to Pennsylvania at the close of his mili- 
tary service. 


PERSONAL PROPERTY AND MOTOR VEHICLE TAXES 


The types of taxes which have raised the 
highest proportion of problems for service per- 
sonnel are the personal property and motor 
vehicle type taxes. Section 514 of the Soldiers’ 
and Sailors’ Civil Relief Act, as interpreted by 
the Supreme Court of the United States, clearly 
provides that personal property, including mo- 
tor vehicles, shall not be deemed to be located in 
or to have a situs for taxation in the State of 
temporary residence in any case; and that the 
Act saves the sole right of taxation to the State 
of original residence whether or not that state 
exercises such right of taxation. The Wood- 
roffe case, also interpreting Section 514 of the 
Soldiers’ and Sailors’ Civil Relief Act, makes it 
clear that service personnel can continue to reg- 
ister and license their motor vehicles in their 
home States in compliance with the laws of their 
home States, even though they may not be using 
their vehicles in such states. If they so elect, 
they may, however, register their vehicles in 
the State where the vehicle is being used. Ifa 
vehicle is not registered in the home or domicili- 
ary state of the serviceman and the fees are not 
paid in that State, under the proviso of the Re- 
lief Act, the vehicle becomes subject to the 
license and registration laws in the State where 
the vehicle is used. 

Regardless of the place of registration, a mo- 








tor vehicle remains personal property of the 
owner, and the’right to assess personal property 
taxes against such vehicle, in the opinion of the 
Judge Advocate General, remains in the domi- 
ciliary State. In the opinion of some tax admin- 
istrators, if a serviceman’s vehicle is not regis- 
tered and licensed in his home State, he thereby 
waives the protection of the Relief Act so far 
as his vehicle is concerned. Paragraph 2 of 
Section 514 of the Soldiers’ and Sailors’ Civil 
Relief Act (50 U.S. C. 574) provides as follows: 
“When used in this section, (a) the term 
‘personal property’ shall include tangible and 
intangible property (including motor vehi- 
cles), and (b) the term ‘taxation’ shall in- 
clude but not be limited to licenses, fees, or 
excises imposed in respect to motor vehicles 
or the use thereof : Provided, That the license, 
fee, or excise required by the State, Territory, 
possession, or District of Columbia of which 
the person is a resident or in which he is 
domiciled had been paid.” 


The Attorney General of the State of Virginia, 
on 20 April 1953, expressed an opinion regard- 
ing the cited paragraph and the effect of reg- 
istering a car in the state where stationed rather 
than in the home state. His opinion, in part, 
provides as follows: 


“The particular portion of the section (514) 
now to be considered is the second paragraph 
thereof and especially the proviso. After 
giving the matter considerable study, it is 
my opinion that the proviso is only applicable 
to licenses, fees, or excises imposed on auto- 
mobiles of servicemen. In other words, if a 
serviceman domiciled in some other State 
than Virginia has purchased his license tags 
for his automobile in the State of his domicile, 
he is not required to purchase license tags in 
Virginia, even though his car may be operated 
in Virginia; but insofar as the property is 
concerned the exemption given by the section 
includes the automobile of the serviceman 
who is domiciled in another State and is in 
Virginia by reason of military orders, whether 
or not he has registered his car in Virginia 
and purchased license tags here *.* * 

“Summarizing, it is my opinion that, pursu- 
ant to the quoted section of the Soldiers’ and 
Sailors’ Civil Relief Act, the automobile of 
a serviceman stationed in Virginia by reason 
of military orders, but retaining his domicile 
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of origin in another State, is not subject to 
the local personal property tax in Virginia, 
even though such serviceman may have vol- 
untarily registered his automobile in Virginia 
and purchased Virginia license tags therefor.” 


The Attorney General of the State of Wash- 
jngton has also expressed an opinion regarding 
the effect of paragraph 2 of Section 514. His 
opinion, in part, provides as follows: 


“The excise tax * * * may not be waived in 
cases involving nonresident military person- 
nel where such personnel have the right to 
license their vehicles in other States if a 
Washington license is obtained. If such mili- 
tary personnel obtain Washington licenses 
they do not fall under the protection of the 
Soldiers’ and Sailors’ Civil Relief Act, 50 USC 
Sec. 574 * * * 


“The exemption from the State license re- © 


quirements and the motor vehicle tax is spe- 

cifically conditioned upon two requirements: 

(1) That the individual in military service 

is a bona fide resident of another State; and 

(2) that the license fees and taxes relative to 

motor vehicle in such other State have been 

paid.” 
(Opinion of Washington Attorney General, No. 
53—55-219, March 3, 1954 (CCH Washington 
Tax Reporter, Paragraph 50—011.56) 

The opinions cited above support the view 
that there is a distinction between personal 
property taxes which are assessed against all 
forms of tangible personal property and the 
type of taxes which are assessed only against 
motor vehicles. Motor vehicle charges ordi- 
narily fall within one of three types. Motor 
vehicle registration fees are in the exercise of 
a State’s police power to control and regulate 
vehicles; motor vehicle license fees for the use 
of a State’s highways ordinarily provide reve- 
nue for the construction and repair of high- 
ways; a third type of charge against motor 
vehicles are excise taxes levied against vehicles 
in lieu of ad valorem property taxes and they 
are in addition to the license and registration 
fees. The laws of a State may provide that the 
central government of the State collect all such 
charges against vehicles and the revenues thus 
provided may be apportioned among local or 
political subdivisions of the State for various 
purposes in connection with the control of ve- 
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hicles and repair of highways. Another type 
of State law may authorize political subdivi- 
sions, i. e., cities, towns, or counties, to assess 
vehicles directly to provide funds for local pur- 
poses. It is the opinion of the writer that when 
a serviceman registers his automobile in a State 
where stationed and other than his home or 
domiciliary State, he thereby subjects his vehi- 
cle to the categories of charges mentioned above, 
which are levied directly against motor vehicles 
by the State or political subdivision where the 
vehicle is registered and used. He does not, 
however, waive the benefits of the Soldiers’ and 
Sailors’ Civil Relief Act protecting against the 
general type property taxes levied by the State 
or political subdivision other than his home 
State. For example, in the Woodroffe case, if 
the serviceman had registered his vehicle in the 
State of Illinois instead of his. home State, 
Pennsylvania, it is believed that he would have 
become subject to the type of motor vehicle tax 
assessed by the Village of Park Forest where 
he was living, but that he would not have become 
subject to an ad valorem tangible personal prop- 
erty tax that might have been in effect in the 
State of Illinois at the time. 

An attitude that can be taken by a domiciliary 
State toward its servicemen, under the provi- 
sions of the Relief Act, is illustrated by a recent 
ruling of the Registrar of Motor Vehicles, Com- 
monwealth of Massachusetts. After discussing 
some of the benefits of the Relief Act, the Reg- 
istrar states: 


“Always bear in mind that a legal resident 
of Massachusetts, whether he is in service or 
out of service, may not operate here a vehicle 
owned by him registered in any other State, 
nor may he operate any vehicle here on any- 
thing but a Massachusetts license.” 


The Registrar in Massachusetts also holds, I 
believe correctly, that if a vehicle is not regis- 
tered in the State where. the serviceman is 
domiciled, then the ordinary reciprocity be- 
tween States applies. The example he gives is 
as follows: 


“A serviceman is a legal resident of New 
Jersey. His car is registered in Maryland. 
Under our reciprocity with Maryland, ninety 
days is the limit without Massachusetts 
registration.” 
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SALES AND USE TAXES 


Sales taxes are levied in 32 States at present 
and, according to the Bureau of Census, 22 of 
those States derived the largest fraction of their 
State income from sales and use taxes in fiscal 
1954. The Soldiers’ and Sailors’ Civil Relief Act 
does not provide protection against sales taxes, 
therefore that type of tax is applicable to the 
same extent that it would apply to sales to non- 
service personnel. Some tax authorities con- 
tend that service personnel are also subject to 
use taxes in States where stationed. For ex- 
ample, if a serviceman stationed in California 
purchases an automobile from a dealer in that 
State, he is subject to the California sales tax 
even though his domicile may be in another 
State. If, while stationed in California, the 
serviceman goes to a neighboring State which 
does not have a sales tax, purchases an auto- 
mobile and takes it back to his duty station in 
California, some authorities contend that he 
thereby becomes subject to the California use 
tax, which complements the sales tax. The 
effect of the Soldiers’ and Sailors’ Civil Relief 
Act on this type of transaction has not been 
decided by a court, but it is the opinion of the 
writer that use taxes fall within the category 
of taxes which are subject to the provisions of 
the Relief Act. 

Sales and use taxes are based on different con- 
cepts, even though they may be part of the same 
law. Sales taxes, generally, are levied on the 
transaction, within the taxing jurisdiction, pass- 
ing physical possession and ownership or title 
toan object. There are a great many decisions 
relating to the time and place of sale and draw- 
ing fine distinctions as to jurisdiction to tax, but 
for purposes of this article, no further definition 
of place of sale will be attempted. The usual 
type of use tax is imposed upon the use or other 
consumption of property within the taxing jur- 
isdiction unless the sales tax of that or another 
jurisdiction has been paid. The use tax is en- 
acted for the purpose of preventing residents 
of the State from avoiding the State sales tax 
by crossing to a neighboring State to make pur- 
chases. Asa practical matter, the enforcement 
of use taxes with respect to small purchases 
made outside the taxing jurisdiction, is not un- 
dertaken, but in the case of automobiles, for pur- 
poses of illustration, some States will not allow 
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a vehicle to be registered without proof that 
either the State sales tax or use tax has been 
paid. : 

Paragraph 1 of Section 514 of the Soldiers’ 
and Sailors’ Civil Relief Act provides: 


“* * * for purpose of taxation in respect to 
the personal property * * * of any such 
person by any State * * * or political sub- 
division * * * of which such person is not 
a resident or in which he is not domiciled 
* * * personal property is not deemed to be 
located or to be present in or to have a situs 
for taxation in such State * * * or political 
subdivision.” 
Under paragraph 2, the term “taxation” with 
respect to motor vehicles includes licenses, fees, 
or excises imposed in respect to motor vehicles 
or the use thereof. Under the above provisions, 
if a serviceman stationed in a State other than 
his home State, makes a purchase outside of the 
State in which stationed, it would seem that the 
item was not purchased for use within the State 
where stationed, and so far as the use tax is 
concerned, would not be used within that State 
so as to become subject to the tax. To use an 
analogy, it is believed that an object purchased 
outside the State where stationed and taken 
back to the duty station by the serviceman, can- 
not be considered to have been purchased for 
use or other consumption in the duty-station 
State any more than it could be said that a 
tourist domiciled in Wisconsin, for example, 
who purchased a car intending a vacation trip 
through California, could be said to have pur- 
chased the vehicle for use in California so as 
to become subject to a use tax in California. 


HOUSE TRAILERS © 


Several jurisdictions have assessed use taxes 


against house trailers owned by service person- 


nel serving within the area. It is believed the 
reasoning set forth above with respect to use 
taxes should be applied. Taxes on trailers, 
however, raise some rather unique problems. 
In litigation involving house trailers, they have 
been held, in connection with various type prob- 
lems, to be vehicles, personal property, build- 
ings, and real property, depending on the factual 
situations. When used or intended to be used 
on highways, house trailers, under many State 
laws, are treated as vehicles and are subject to 
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registration and licensing much the same as 
motor vehicles. When classed as vehicles, it 
would seem that the provisions in the Relief 
Act regarding motor vehicles, should be applied 
aad the exemptions prevail, provided all appli- 
c:ble taxes, excises, and fees are paid in the 
S ate of domicile of the serviceman owner. If 
a house trailer is not used or intended for use on 





h ghways, State laws do not ordinarily require 
r gistration. If kept or used in a State having 
p-rsonal property taxes, the fiction of the Relief 
Act applies and the trailer should not be deemed 
t. be in or to have situs for tax purposes within 
tie State or political subdivision, other than his 
home State, where the man is serving under 
naval or military orders. If the wheels of the 
trailer are removed and the trailer is placed 
on blocks or attached to the ground and con- 
nected with electricity, water, and sewage, there 
are cases holding that the trailer has become 
real property. The tax provisions of the Act 
do not apply to real estate and the local real 
estate taxes may be assessed against the service- 
man-owner. 


TAX STATUS OF WIVES AND DEPENDENTS NOT IN 
THE SERVICE 


Unfortunately, the tax sections of the 
Soldiers’ and Sailors’ Civil Relief Act makes no 
provision regarding wives and dependents of 
servicemen, unless, of course, the wives or de- 
pendents are also in the service. Under the 
common law and most State laws, the legal 
domicile of a wife follows that of her husband 
when residing with him. However, income 
taxes, personal property taxes, motor vehicle 
registration and license laws, and other miscel- 
laneous type taxes do not necessarily depend 
on domicile to apply. If the wife of a service- 
man has independent income or owns personal 
property, she may become subject to taxes in 
jurisdictions other than their State of domicile. 
If a motor vehicle is registered in the wife’s 
name, the provisions of the Soldiers’ and Sailors’ 
Civil Relief Act regarding registration and tax- 
ation of the vehicle would not apply. If reg- 
istered in the joint names of husband and wife, 
the wife’s interest may be subject to local prop- 
erty taxes. 

In a case where a serviceman is serving over- 
seas, has his car registered in his home or 
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domiciliary State, and his wife stays in Massa- 
chusetts pending his return, the Registrar of 
Massachusetts has expressed the opinion that 
the wife with the car in her posession, cannot be 
required to register it in Massachusetts. As to 
the wife’s driver’s license, the Registrar states: 


“Under our law, a wife’s domicile follows that 
of her husband. Therefore, if she is licensed 
in her State of domicile, and if the Registrar 
has made an official determination under the 
provisions of section 10 recognizing operators’ 
licenses from that State, she may operate here 
on that license. If there is no such determi- 
nation * * * she may not operate the vehicle 
here except on a Massachusetts license.” 


In other words, the vehicle owned by him is sub- 
ject to the provisions of the Relief Act, but his 
wife is not. 


INCOME TAXES 


A great many States now have income tax 
laws; and income taxes are the major source of 
revenue for ten States. During the war most 
States, having income tax laws, exempted serv- 


- jeemen; and many still exempt service pay in 


varying degrees. Laws of a man’s home or 
domiciliary State must be studied to determine 
liability for the tax. 

A recent opinion of the Attorney General of 
Arizona discusses applicability of State income 
taxes to nonresident servicemen and their 
wives. (CCH Arizona State Tax Reporter, 
paragraph 14-005.) The questions presented 
to the Arizona Attorney General involved a sit- 
uation where a woman, who was a resident of 
Arizona and had been for several years, mar- 
ried a serviceman who was a resident of another 
State, but is stationed in Arizona. The prin- 
cipal question was, what change in status took 
place with respect to her residence for income 
tax purposes. 

Two types of income tax laws are discussed 
in the opinion. Arizona’s 1933 income tax law 
imposes the tax on income of residents and the 
term “residing” is defined by statute as mean- 
ing “domiciled.” The law also provides that 


presence within the State for not less than 
nine months of the income year or having a 
household or abode in the State of the character 
of a home or domicile creates a rebuttable pre- 
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sumption of domicile. Other sections of the 
law taxed income of nonresidents from prop- 
erty located or business transacted within the 
State. The Arizona Attorney General discusses 
definitions of “domicile” contained in 17 Ameri- 
can Jurisprudence, Domicile, sections 2, 33, 73, 
and 74, but recognizes that under the Relief 
Act, presence required because of military serv- 
ice, where nothing more in the form of a perma- 
nent connection with the State is made by the 


serviceman, would not, as a matter of law, con- . 


stitute domicile. With respect to the wife of a 
serviceman, the general rule was cited that a 
woman on her marriage loses her own domicile 
and, by operation of law, acquires that of her 
husband. It was pointed out that there are 
many exceptions to the rule, but that none apply 
where the husband and wife are living together. 
Therefore if the domicile of the husband is not 
Arizona, neither is the wife’s; and if the ap- 
plicability of the Arizona tax depended solely 
on domicile, the income of the wife would not 
be taxable in Arizona, if her husband were not 
domiciled in that State. 

Most State income tax laws do not depend on 
strict legal “domicile” to be applicable, but are 
of the type illustrated by the 1954 Arizona Act 
which taxes the entire net income from all 
sources, of residents. The term “residents” is 
defined as something less than domicile, requir- 
ing only presence in the State. Nonresidents, 
under the 1954 law, are taxed on income derived 
from sources within the State and wages re- 
ceived from services performed within the State 
are taxable whether received by a resident or 
nonresident. Under the provision of the Sol- 
diers’ and Sailors’ Civil Relief Act that “com- 
pensation for military or naval service shall not 
be deemed income for services within, or from 
sources within, such State,” the Arizona At- 
torney General held: 


“* * * wages of a serviceman may not be 
taxed unless such serviceman is domiciled in 
the State notwithstanding the provisions of 
the Act of 1954 in conflict therewith.” 


However, the Attorney General held that the 
wives of servicemen are not affected by the Re- 
lief Act provision and are subject to the Arizona 
tax. 

Under the law as cited in the Arizona opinion, 
it is believed that State income tax laws which 


SN 


are applicable only to persons domiciled within 
the State, would not apply to income of a serv- 
iceman or his wife, stationed within, but who 
are not legally domiciled within the State. On 
the other hand, income tax laws which are made 
applicable merely on presence within the State 
for a stated period of time or which tax income 
from services performed or income received 
from sources within the State, apply to income 
of wives of servicemen and to income of service- 
men which is not compensation for military ov 
naval service and which is derived from services 
performed or sources within the State. Income 
from intangibles, such as dividends from stocks 
and bonds, or interest, ordinarily is subject to 
tax only in the State of domicile. 


MISCELLANEOUS 


Many service personnel pay taxes from which 
they are technically exempt rather than face 
the difficulties involved in protesting the tax. 
In many cases career servicemen consider that 
their domicile changes with their transfer under 
military or naval orders and they pay the taxes 
of the State where stationed. The above prac- 
tices may subject them to multiple taxation, 
because different States or taxing jurisdictions 
may have different assessment dates. For ex- 
ample, if assessed on personal property in one 
State, and then transferred to another State, 
a man could be assessed again on his personal 
property within the same year. 

Some jurisdictions assess residence, school, 
and capitation or poll taxes against individuals 
after they have stayed within the taxing juris- 
diction a set period of time. Service personnel 
may be embarrassed to send their children to 
local schools and take advantage of other local 
institutions and benefits, and at the same time 
refuse to pay any taxes toward the support of 
those institutions or benefits. In addition, the 
local taxing authorities may say that if a serv- 
iceman does not consider himself a resident of 
that area so as to be subject to the residence 
taxes or taxes for school purposes, he is a non- 
resident for all purposes and is not entitled to 
send his children to school in that jurisdiction 
unless tuition is paid. The tuition would prob- 
ably be a great deal more than the taxes in- 
volved. The arguments of the above type by 
the local taxing officials may or may not be 
equitable, since the Federal Government, 
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through the Office of Education, may be making 
payments to the local school district, based on 
the number of dependents of servicemen resid- 
ing on Federal property or stationed in the area. 
‘he payments are made as a substitute for, or 
in lieu of, taxes which the local authorities can- 
not collect because of Federal exemptions. Also, 
since the wives of serviceman may become sub- 
ject to the local residence or school taxes, it 
cannot be claimed that the children are non- 
) esidents and subject to tuition. 

Residing at a base or within an area over 
which the United States has exclusive jurisdic- 
tion should not make any appreciable change in 
the tax status of a serviceman, discussed above. 

fowever, there may be some changes in the 
tatus of wives with property in their names. 
Under the Buck Act (4 U.S. C. 105-108) exclu- 
sive jurisdiction over Federal areas has been 
relinquished to the extent that State income and 
sales and use taxes, of a State within whose 
boundaries the reservation is located, are appli- 
cable and the State’s laws will have to be exam- 
ined to determine whether a wife’s independent 
income and a serviceman’s nonservice income 
are subject to taxation by that State. Personal 
property owned by the spouse not in the service 
and kept within the Federal exclusive jurisdic- 
tion area, would not be subject to the State’s 
property taxes since that type tax is not men- 
tioned in the Buck Act. The U. S. Supreme 
Court has to some extent rejected the State 
within a State theory, concerning areas over 
which the United States has accepted exclusive 
jurisdiction, but it seems clear that States can 
tax individuals and property within such areas 
only to the extent granted by Congress (Howard 
v. Commissioners, 344 U.S. 624 (1953) 2 


CONCLUSION 


With very few exceptions, local officials near 
military installations have been sympathetic 





1. The problem t be di d further in‘ this article, but it 
should be noted that jurisdiction of a state over Federal areas may 
vary depending on whether or not the exercise of State powers in- 
terferes with the jurisdiction exercised by the Federal Government 
(Howard v. Commissioners, 344 U. S. 624 (1953); residence for 
school purposes—Schwartz v. O’Hara T. P. School District 375 
Pa. 440, 100 A. 2d 621; voting privileges—Arapajolu v. Mc- 
Menanim 249 P. 2d 318 and Adams v. Londeree 83 S. E. 2d 
127; “The Respective Powers of the Federal and Local Govern- 
ments within Lands Owned or Occupied by the United States,” 
by P. S. Twitty, U. S. Government Printing Office.) 
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toward the problems of servicemen and recog- 
nize and approve of the rights provided under 
the Soldiers’ and Sailors’ Civil Relief Act. In 
most cases the problems that arise can be settled 
on an amicable basis. The settlement, however, 
cannot always be one-sided in favor of the serv- 
iceman. Service personnel cannot “have their 
cake and eat it too.” Although outright evasion 
of applicable taxes in a man’s home State would 
not operate to change his legal domicile and 
subject him to taxes’in an area where he is 
serving under military or naval orders, the tax 
administrators and courts will tend to be un- 
sympathetic toward his claim for exemption 
under the Relief Act, if he cannot show that he 
is paying applicable taxes in his home State. 

Tax liabilities vary with the laws of the 48 
States. This article, of course, does not cover 
all possible situations, but shows that there is 
room for argument and -at least two sides to 
almost every tax problem. As a last word of 
advice, when you receive a tax assessment or 
notice, do not tear it up or shout, “I’m in the 
Navy, you can’t do this to me.” See your legal 
assistance officer and perhaps an explanation or 
friendly discussion with the local officials will 
result in a settlement satisfactory to all. 





Bulletin Board . . « 
(Continued from page 2) 


ADMINISTRATIVE DIVISION 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all navai law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 Novem- 
ber 1954 through 19 December 1954. 





CDR George T. Boland, USN from ComFAIRELM to 
JAG. 

LT Robert E. Conaway, USNR from NavScol, Nav- 
Justice, Npt., R. I. to Com 11. 

CDR Donald H. Dickey, USN from JAG to Com 11. 

LTCOL Richard N. Johnson, USMCR from MCAS, 
El Toro (Santa Ana), California to JAG. 

LT Joseph P. Kearns, USNR from JAG to Inactive Duty. 

CDR Joseph J. Lawler, USNR from Com 5 to Inactive 
Duty. 

CDR Leo J. Meads, USN from NavBase, Norfolk, Va., 
to CinCFE. 

CDR Robert W. Wells, USNR from NavSta, Kwajalein 
to Com 5. : 
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RECENT JAG OPINIONS - 





CONVENING AUTHORITY—Mitigation of 30 days confinement at 
hard labor in court-martial sentence to 30 days restriction and 30 
days hard labor without confinement. 


SUMMARY COURT-MARTIAL—Power to adjudge 60 days re- 
striction and 45 days hard labor without confinement. 


@ A recent inquiry to the Judge Advocate General 
presented the following questions: 


“(a) Whether a convening authority may mitigate a 

sentence of thirty days confinement at hard labor 
to thirty days restriction to specified limits and 
thirty days hard labor without confinement, pro- 
vided that both parts of the sentence, as mitigated, 
are served concurrently? 
(b) Whether, in an appropriate case, a summary 
court-martial may award as a sentence, sixty days 
restriction to specified limits and forty-five days 
hard labor without confinement in addition to for- 
feitures and reduction?” 


It was the opinion of the Judge Advocate General that 
“upon the basis of the reasoning contained in 
[JAG:1:2:JBM:fh 27 August 1954, JAG Journal Nov. 
54 p. 16], each of the above questions is answered in 
the affirmative. The opinion was stated in [JAG:I: 
2:JBM:fh 27 August 1954, JAG Journal Nov. ’54 p. 16] 
that the punishments of hard labor without confine- 
ment, and restriction, are not of the same general nature 
and may, therefore, be executed concurrently. It is 
believed that when an accused stands ready and able 
to serve his sentence, every portion thereof which 
ean be satisfactorily executed concurrently must be so 
executed unless properly suspended. In the absence of 
suspension, consecutive execution of hard labor without 
confinement and restriction is regarded as illegal and 
contrary to the provisions of [Article 57 (c), UCMJ].” 
JAG:I:JBM:mhw 29 November 1954. 


NOTE: The convening authority is not bound by the Table 
of Equivalent Punishments par. 127¢ MCM, 1951, 
p. 215, when he mitigates a sentence of a court- 
martial. The manual requires that the convening 
authority approve a sentence that is included in the 
sentence as adjudged by the court-martial and that 
the sentence, as approved, is one that the court-martial 
could have adjudged in that case. A sentence is 

mitigated when it is reduced in quantity or quality 

and this may or may not coincide with the equivalent 
punishments listed in par. 127c. It is very important 
to note that the hard labor without confinement and 
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Prepared by the Military Justice Division 
Office of the Judge Advocate Genercl 


restriction are to run concurrently in both examples 
above. Thus in (a) above the sentence is reduced 
in quality but not in quantity. And in (b) since 
restriction and hard labor without confinement are 
not of the same general nature the maximum pun- 
ishments allowed in Article 20, UCMJ for each type 
may be awarded in one sentence of a summary court- 
martial. 


CONVENING AUTHORITY—extent of power to remit or suspend 
non-judicial punishment. 


@ The opinion of the Judge Advocate General was re- 
quested as “to the legality of a commanding officer’s 
non-judicial punishment of reduction to next inferior 
rating, the execution of which is suspended, at the time 
of imposition, for a definite probationary period. The 
punishment, concerning which opinion is sought, is as 
follows: 


‘Reduction to the next inferior rating (SD3) however, 
the execution of the reduction is suspended for six 
months, at which time, unless the suspension is sooner 
vacated, the reduction will be remitted without further 
action’ 


The question presented involves the application of 
Article 15 (d), UCMJ, as implemented by [Par. 135a 
MCM, 1951]. The provisions’ of [Par. 135a MCM, 
1951] discuss the power of the officer who imposed the 
punishment, his successor in command, and superior 
authority, to suspend, set aside or remit any part or 
amount of the punishment and restore all rights priv- 
ileges and property affected. The following interpre- 
tive comment is contained in The Legal and Legislative 
Basis, Manual for Courts-Martial, United States, 1951 
(p. 209): 


‘Restoration.—Paragraph 135 contains new matter. 
Article 15d not only permits an officer who has im- 
posed punishment to remit or suspend the unexecuted 
portion thereof but also to set it aside completely and 
restore all rights adversely affected by that portion 
of the punishment already executed.’ 


The power to remit or suspend applies only to the 
unexecuted portion of the punishment. Since, in the 
instant case, the action of the commanding officer relates 
solely to an unexecuted punishment, it is within the 
authority conferred upon the commanding officer by 
Article 15 (d), UCMJ, and [Par. 185a MCM, 1951], 
and therefore, is legal.” JAG:1:2:EJB:ra. 8 
December 1954. 
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Di September 28, 1954, President Eisen- 
over signed Executive Order 10565 which 
nc eased the maximum punishments for ab- 
erce offenses (Nov. 54 JAG Journal p. 23). 
n ‘he consideration of this Executive Order, 
h President stated: “Control of the discip- 
inary situation in any command is more a 

utter of leadership and proper training than 
of the severity of the penalty which a court- 

urtial can mete out for any particular of- 
exse.”” The best guide for practical leader- 
ship is found in Article 0702 A of U. S. Navy 
Regulations (1948) which provides: ‘‘All com- 

anding officers and others in authority in 
he naval service are required to show in 
hemselves a good example of virtue, honor, 
patriotism, and subordination; to be vigilant 


ABSENTEEISM 


CAPTAIN W. J. CATLETT, USN 


in inspecting the conduct of all persons who 
are placed under their command; to guard 
against and suppress all dissolute and im- 
moral practices, and to correct according to 
the laws and regulations of the Navy, all per- 
sons who are guilty of them; and to take all 
necessary and proper measures, under the 
laws, regulations, and customs of the naval 
service, to promote and safeguard the morale, 
the physical well-being, and the general wel- 
fare of the officers and enlisted persons under 
their command or charge.” 

. The following article, written by the com- 
manding officer of a Navy ship, represents a 
practical application of the above principles 
of military leadership in the field of the great- 
est disciplinary problem in the armed forces. 





OR THE PAST SEVERAL YEARS the 

chronic, deliberate, AWOL offender has been 
the home run king of the military courts of the 
armed forces. He has monopolized the time and 
attention of officers sitting in courts, division 
officers and his shipmates to the point that they 
have been forced to neglect some of their more 
important duties. 

Again and again the personnel chiefs of the 
armed forces viewing, the high BCD population 
in receiving stations, the psycho wards in our 
hospitals overflowing with AWOL-malingerers, 
appeal to fleet, type, and unit commands to do 
something about the AWOL rate. 

I have had three years experience in the Ex- 
ecutive Officer-Commanding Officer positions in 
three post war ships and have been able to do 
something about the AWOL problem in those 
ships. 

For a good many years, I figured other Ex- 
ecutive Officers and Commanding Officers were 
doing the same things that I’ve been doing, but 
in the past six months I’ve been convinced that 
some of them are not. 





As obvious and practical as most of the poli- 
cies and principles are, that succeeded in cut- 
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ting an AWOL rate 50% in the three ships I’ve 
served, it may be worthwhile to examine them 
in some detail. So at the risk of being accused 
of trying to tell other unit commanders how to 
do their business, here goes. 

Here are the facts from my ship. In the past 
twelve months our average monthly assigned 
strength was 238, our total AWOL cases 49, 
annual rate 21.5%. High you say—any rate 
is too high—but look at the previous twelve 
months; average monthly strength 218, 
AWOLs 92, annual rate 42.5%. The total man- 
days lost to AWOL were 61.6, 1.26 days per 
AWOL. As a result of AWOL, 22 Summary 
Courts-Martial were awarded, 6 reduction in 
rates effected, 3 awarded unsuitability dis- 
charges, 1 awarded inaptitude discharge, 1 
awarded a discharge for unclean habits, (1 
awarded a General Court Martial, 1 a Bad Con- 
duct Discharge by other command—they 
missed ship on sailing). 

The ship had essentially the same operational 
schedule both years; about the same number of 
reserves and as somebody in BuPers just re- 
vealed to us, about the same number of Group IV 
rating recruits. 
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What then produced the difference? First of 
all let us examine in greater detail who per- 
petrated the 49 offenses. Thirty-four men were 
responsible; ten of whom were double or triple 
offenders. All the dischargees had previous 
offenses, one a total of 9 before the ship’s new 
policy overtook him. Seven of the 34 men were 
petty officers—4 of the 34 were.steward mates, 
but 20 were SA8’s or FA8’s of which 50% were 
in the Group IV GCT rating who had bilged out 
of Class “A” schools for inaptitude and/or con- 
duct. This same pattern repeats itself in every 
ship. Only one factor is missing in the ship 
reported on—the involuntarily recalled reserve 
petty officer. A few more facts—21 of the 49 
offenses happened the first three months I had 
taken command, 15 happened in the next two, 
in an authorized leave period, although none 
occurred while on leave. For the past six 
months the rate has been less than 2 per month: 
during this period the rated petty officer de- 
faulter has increased, the Group IV seaman— 
fireman decreased. Can I or my relief cut the 
rate in half again next year? I believe so if we 
keep the same policies in effect and essentially 
the same type of personnel. I’ve been asked 
for the recipe a good many times—briefly here 
is the program, philosophy and policy. 

Why philosophy and a counter AWOL pro- 
gram? An Executive Officer and Commanding 
Officer team has to convince themselves that 
they can recognize the true deliberate AWOL 
offenders, and the primary cause—lack of moral 
character—then do something about it in both 
positive and negative fashion. 


“POSITIVE AWOL COUNTERATTACK” 


I believe it is possible to get 60% to 75% of 
your petty officers and enlisted enrolled in 
USAFI and NCC self study programs in Serv- 
ice Force Ships. 

I believe it is possible to get 60% to 75% of 
the SA’s and FA’s interested enough in them- 
selves to enroll in Navy Training Courses for 
advancement in rate. 

I believe you can get 60% to 75% of your 
men attending church service in your ship at sea 
and in WesPac, whether Chaplains are avail- 
able or not. 

I believe 50% to 75% of a crew can be inter- 
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ested in 4% or Bond Savings programs. 
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I believe it is possible to keep your earneg For’ 
leave balance down, with a continuous progres#§u mm: 
sive leave policy. (o Tens 

I believe that the aforementioned programgth: no 
will produce, with earned Service Force waivergfha‘e bi 
a constant flow of personnel into Class “A”§pex‘ra | 
service schools. he mi 

I believe Executive Officers and Heads of Defou' in 
partments can get 85% of their petty officergfin: pti 
and men to accept their material (working)%th Bu 
assignments and their General Quarters assiga§(i ap’ 
ments cheerfully and willingly. woy 

I believe these can all be tied together into ang ll 
interdivisional competitive program, with asffile ses 
much division interest shown in excellence infil ert 
























personal appearance at inspection as interdi-§ Ad 
vision competition in the recreation program—{pne d 
softball to cribbage. the o 





I trust those beliefs because my Executive§ifhe A 
Officer and 12 officers and 16 chiefs have made§Cour 
them facts. Whatdoesthisadd upto? It meansfhave 
that 70% to 85% of your men can build through@provi 
their own effort and initiative a considerable(charz 
stake in American capitalism. Artificially in-Qarea 
spired or not, it produces sufficient pride that 
deliberate AWOLism doesn’t happen very often. 
It means that you can then square off on the 
minority in your ship, who haven’t got the moral 
character to abide by the law and give them the§-—— 
maximum punishment the Court Martial Man- 1 
ual and administrative action the BuPers sea 
Manual allows. x 
op 
bo 
ev 















“THE NEGATIVE POLICY IN CURBING AOLISM” 





It takes just about four to six months to make 
a crew believe a Commanding Officer means 
what he says when he sets a mast policy. Mine 
for the past year has been as follows: two of thef 
49 cases were excused and the man warned §5*™" 
because I believed that there were extenuating Hi: 
circumstances, a long record of good conduct, § .,,., 
he notified the Executive Officer he was in Gimpo 
trouble and the AOL was not deliberate, etc. fe ; 
The other 47 were deliberate and the whole §by a 
crew knows they were deliberate—none of them §°°" 
so deliberate that the evidence would support oe 
a charge of desertion, but deliberate to the ex- }vict 
tent that the individual had so little self respect, } the 
so little pride in self or ship, that he refused to - 
return to the ship from liberty until he got ready 
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to do so. cou 
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For the petty officer the punishment has been 
Summary Courts-Martial or reduction in rating 
(ofenses have all been less than 5 days). For 


earna 
rogres 


ogramgmth: non-rated men the punishments awarded 
waiverg#ha:'e been Summary Courts-Martial, restriction, 
ss “A”—exira duty and confinement at hard labor, but 

he maximum allowed; and a warning carried 
} Of Deflou' in 5 cases that the third offense meant an 


Officergfin: ptitude discharge or a recommendation to 
rking:)#:h Bureau for discharge by reason of unfitness 
assiga@(i aptitudes less than 2 years, unfitness over 
9 years service). 

into an§ ll the AOL offenders lose their special priv- 
vith asfile es for six months (exchange of duty, special 
nce ingiil erty, early liberty, etc.) for each offense. 

nterci-§ Add the two programs together, one works in 
sramM-—fone direction toward building moral character, 
the other restrains those who don’t have it. 
ecutivesThe AOL problem can be halved and the Special 
> made#Court Bad-Conduct Discharge case doesn’t 
means§have to happen very often if we use the tools 
1rough@provided in the Manual. I have six weak moral 
lerable§characters with two strikes on them now—they 











support an inaptitude discharge on their next 
offense. The know it and the whole ship knows 
it and knows they’ll get it if they ask for it. 
The ship knows also that it pays to change your 
attitude and join the team for there are six 


' others who just made third class petty officer 


who had played the AOL game until they learned 
it didn’t pay. 


WARNING 


As a Commanding Officer don’t tackle the 
problem in my: fashion unless you have the 
moral courage to be consistently firm, fair and 
tough at mast and unselfish enough to forego 
some of the privileges of rank in WesPac and 
live the same sort of life yourself that you 
expect your officers, petty officers and seamen 
to live. The finest Executive Officer in the 
world can’t do the job if the whole ship’s com- 
pany returns to the ship by 0100 and you return 
from shore leave at 0900 and have to deal with 
an AOL case at mast for spending the night 
under the same kind of roof that you perhaps 
did! 
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| Man- The purpose of this column is to help you keep abreast 
suPers of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
LIsm” boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 
) make Matter appearing in this column is for informational pur- 
means poses only, and is not to be cited as CMR authority in 
& judicial proceedings. 
Mine 
of the 
rarned @SENTENCE AND PUNISHMENT—On a rehearing a court-martial 


is not limited to a sentence which was necessarily included in the 
first sentence; it is only required that the sentence adjudged on 
rehearing be not more severe than, or in excess of, that originally 
imposed. 
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@ An accused was convicted of a number of offenses 
by a special court-martial and was sentenced to a bad- 
conduct discharge. Because of several errors the con- 
vening authority disapproved the findings and sentence 
and ordered a rehearing. The accused was again con- 
victed and in the closing argument of the trial counsel 
the court was told that it must adjudge a bad-conduct 
discharge or nothing since the sentence could not be 
changed on a rehearing. In announcing the sentence the 
president of the court-martial made it clear that the 
court was of the opinion that it could not adjudge any 
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sentence other than a bad-conduct discharge. The 
‘conviction was affirmed by a board of review. 

The Court of Military Appeals reversed the board 
and ordered a rehearing. The Court instructed: “* * * 
the Uniform Code does not limit the court to the impo- 
sition of such punishment as is necessarily included 
within the original sentence; it requires only that the 
sentence adjudged on rehearing be not more severe than, 
or in excess of, that originally imposed.” It pointed 
out that there were many sentences that could be ad- 
judged on this rehearing other than a bad-conduct dis- 
charge. A few examples of these were reduction to an 
inferior grade, reprimand or admonition, and restric- 
tion to limits. United States v. Kelley, 5 USCMA 259, 
17 CMR 259. 


WRONGFUL APPROPRIATION—The wrongfulness of the act of 
withholding lost property from the rightful owner is not negated 
by the fact that the motive of the finder is to teach the owner a 
lesson. 


@ The accused pleaded and was found guilty of 
wrongful appropriation of a wallet and, its contents. 
After the findings he took the stand in mitigation and 
testified that he had found the wallet and decided to 
hold it awhile and teach the owner a lesson. The staff 
legal officer recommended that the accused be restored 
to duty after the confinement adjudged had been served 
since the accused had a good previous record and be- 
cause of his testimony that he had kept the wallet as 
a joke. 
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On appeal the appellate defense counsel argued that 
the statement of the accused in mitigation was so in- 
consistent with his plea of guilty to wrongful appro- 
priation that the plea should have been withdrawn by 
the court-martial. The Court of Military Appeals dis- 
agreed with this contention. It pointed out that there 


was some doubt as to the veracity of the accused’s testi- © 


mony in the light of some inconsistencies noted, but, 

accepting it as true, it was still not inconsistent with 

the plea of guilty. The Court stated: 
“His testimony does not at all negate the wrongful- 
ness of the act charged against him. The claim by 
the accused that he was merely seeking to ‘teach * * * 
{the owner] a lesson’ constitutes no sort of justifica- 
tien, * 2.2, . 
“* * * What psychological ‘gain’ he received from 
his misconduct, we cannot know—but it is plain that 
the owner of the goods suffered a legally cognizable 
harm or injury, in that he lost the use of his property. 
Under the circumstances of the present case, this is 
all that is required to sustain findings of guilty to a 
charge of wrongful appropriation.” 

United States v. McCoy, 5 USCMA 246, 17 CMR 246. 


ARTICLE 31—A statement obtained by an investigator from a 
person suspected of a crime before he is warned under Article 31 
regarding the offense of which he is suspected, is inadmissible 
against him in a subsequent trial regardl of whether the state- 
ment obtained was incriminating. 





@ An MP investigator and the OD, following a tip from 
local law enforcement authorities, searched the hut in 
which the accused and another soldier slept. The inves- 
tigators, suspecting that the accused was in possession 
of marijuana, asked the accused to point out his clothing 
to them. He complied with this request and subse- 
quently two marijuana cigarettes were found in the 
pocket of an overcoat identified by the accused as his. 
The accused was then taken to the provost marshall’s 
office where he was warned for the first time under 
Article 31 and asked to make a statement. He imme- 
diately confessed to the crime of wrongfully possessing 
marijuana cigarettes. 

At the trial the defense counsel strenuously objected 
to the admission of the statement of the accused identi- 
fying the overcoat on the basis that this statement was 
obtained in violation of Article 316. The law officer 
overruled the objection and admitted the statement. 
The court-martial convicted the accused and a board 
of review affirmed the conviction. 

On appeal to the Court of Military Appeals the 
accused objected to the admission of this evidence on the 
same grounds as at the trial. The government counsel 
argued that the statement in itself was not incriminat- 
ing so therefore it was admissible. The Court disagreed 
and pointed out that under Article 316, it doesn’t make 
any difference whether the statement is incriminating 
or not. The important question is whether the person 
being interrogated is suspected of a crime or is an 
accused. The Court stated: 

“We are sure that once military law enforcement 
authorities, engaged in an official investigation of crime, 
have identified a suspect from whom they desire any 
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sort of oral or written statement touching the subj 


























an ac 
matter of the investigation, they must, before proce cefinit 
ing with the investigation, provide the warning deg 'im © 
manded by Article 31—if his statement is to be usabl@ ‘Y2S ® 
against him. To say that this places an insupportablgy + the 
burden on the investigative and enforcement agencie; of ides 
military law is to talk nonsense. Thus, in the case bem ‘25¢ § 
fore us now, the investigators concerned would have losq ') 3” 
nothing by pausing to inform the accused of his rig‘1t Th 
under Article 31, and of the offense of which he vw ar. | 
suspected. Thereafter, if he declined to identify i . 
clothing, they could (a) have sought identification from inf 
other occupants of the hut; or (b) looked for identifi: ans 
tion marks on the garments which would reveal thai ‘he ( 
ownership. In any event, although a heavier burden va th 
had been placed by Congress on military investigato of his 
than is visible here, this Court—like the several Armed igat 
Forces—would nonetheless be bound by that mandate, orev’ 
Since the above mentioned error infected the whole rad | 
record with general prejudice the Court reversed atic 
board of review and ordered a rehearing. United States jac. 
v. Taylor, 5 USCMA 178, 17 CMR 178. right 
ARTICLE 31b UCMJ—The mandatory warning provisions of Artic How 
31b do not apply to a witness before a court-martial MISTI 
@ On February 18, 1953, the accused was charged with draw 
UA and two separate escapes from lawful confinemen' the g 
Before he was brought to trial the accused was calle DEPC 
as a witness in the trial of a guard who was charged it sti 
with negligently permitting a prisoner to escape. A befe 
warning under Article 315 UCMJ had been given the 2) u 
accused at his pre-trail investigation concerning any 
statement made relating to the offenses charged against @ 
him, but no warning involving self-incrimination was [°° 
given relating to his testimony at the trial of the prison @ * 
guard. In this testimony the accused revealed twom 6° 
additional offenses for which he was not then charged. den 
After the prison guard’s trial these newly revealed the 
offenses were added to the prior charges against the o 
accused and on April 30, 1953 he was tried and convicted 7 
of all the charges. y 
On appeal the board of review set aside these offenses V 
to which the accused testified at the trial of the guard I 
for the reason that he was not warned of his privileges Th 
under Article 31 at the time he testified. The board pr 
reasoned that either the president of the court-martial pe 
or the trial counsel who called the accused as a witness wr 
should have warned him of his privilege against self- thi 
incrimination before he testified as a witness or shortly Tt 
after he started relating the incriminating matter to ea 
the court. fe 
The Court of Military Appeals reversed the board and he 
held that the board’s interpretation of Article 31 went co 
beyond the terms of the Article and also applied it in pI 
a manner not contemplated by Congress. Article 31) “4 
UCM which contains the mandatory warning provision ar 
does not, the Court pointed out, apply to a witness before tk 
a court-martial. It applies only to the pre-trial inves- 0 
tigations and requires that the person interrogated be d 
an accused or a person suspected of a crime. Article . 
31, sections a, c, and d, however, do apply to a witness 5 
before a court-martial. The Court made it clear that d 
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an accused, when acting as a witness in another trial 
definitely does not have to answer any questions put to 
him which may tend to incriminate him, but here there 
was no attempt made to compel the accused to testify 
»t the guard’s trial. The Court’s holding merely pro- 
vides that it is not necessary to warn an accused in a 
case such as this under Article 31b before he testified 
in another trial. 

The Court pointed out one exception to the above rule. 
!'ar. 1506 MCM, 1951 p. 284 provides: 


“* * * the court should advise an apparently un- 
informed witness of his right to decline to make any 
answer which might tend to incriminate him.” 


‘*he Court was of the opinion that there was no showing 
ian the instant case that the accused was uninformed 
cf his rights. He had been warned at a pre-trial inves- 
igation a few weeks before. His record showed serious 
vrevious offenses during which proceedings he probably 
1ad been advised of his rights concerning self-incrimi- 
iation. The president of the court-martial must be 
laced on notice that the witness is uninformed of his 
‘ights before the provision applies. United States v. 
Howard, 5 USCMA 186, 17 CMR 186. 


MISTRIAL—The convening authority or the law officer may with- 
draw charges against an accused during a trial by court-martial on 
the grounds of ‘‘manifest nécessity.”’ 


DEPOSITIONS—Even though a deponent is unamenable to process 
it still must be shown that he is unwilling to appear at the trial 
before a deposition from him is admissible under Article 49 !d) 
(2) UCMJ. 


® A GCM was convened in France to try the accused 
for larceny. The prosecution of the case proceeded in 
a somewhat confused fashion. This fact was noted in 
comments of members of the court-martial. The presi- 
dent of the court-martial indicated that he did not think 
the case was ready for trial and then added: 


“President: I don’t think that justice can be done. 
We are here to hear a case, and if this is a sample of 
what we are going to have to hear, I think the case 
will have to be better prepared. Otherwise, we will 
hang the man innocently.” 


The law officer commented that it was the duty of the 
prosecution to prepare the case and not the law officer 
or the court. If at the end of the testimony the court 
was of the opinion that the evidence was insufficient, 
then they would necessarily have to acquit the accused. 
The trial proceeded and at the end of the day the trial 
counsel announced the intention of producing a con- 
fession of the accused the next day. The next day, 
however, the trial counsel produced a letter from the 
convening authority which recited the remarks of the 
president referred to above and pronounced them 
“highly prejudicial to both the Government and the 
accused”, and directed a withdrawal of the charges and 
the referral of the case to another court-martial. 
Over the objection of the accused that this constituted 
double jeopardy he was tried by a different court- 
martial on the same charges. At the second hearing a 
deposition from a French national was received in evi- 
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dence which was the prosecution’s proof of the corpus 


delicti. This deposition, therefore, was the foundation 
required for introducing the confession of the accused. 
The French national did not refuse to come to the trial 
nor did she live over 100 miles from the place of trial, 
but being a French national she was not amenable to 
U. S. subpena. The court-martial found the accused 
guilty of larceny and the conviction was affirmed by a 
board of review. (12 CMR 460) 

There was some difference of opinion among the 
Judges of the Court of Military Appeals as to the proper 
handling of the former jeopardy issue in this case. 
The majority held that the convening authority had 
the power to declare a mistrial (withdraw charges after 
the trial has started) and refer the charges to another 
court-martial on the grounds of “manifest necessity”. 
There was no doubt in the Court’s mind that the term 
“manifest necessity” includes situations based on 
exigencies of military operations. The troublesome 
cases arise in situations such as this where something 
that occurs at the trial causes the question to be pre- 
sented. The majority of the judges agreed that the 
law officer also has the power to declare a mistrial since 
it is an interlocutory question, and according to Article 
51, UCMJ he is to rule on all such questions. In, prob- 
lems of this sort a mistrial cannot be declared merely 
because the government has failed to produce the proper 
evidence, but if, for example, some inflammatory ma- 
terial is improperly introduced extremely prejudicial 
to the interests of either party and it cannot be cor- 
rected in any other way, a mistrial may be granted. 
The Court pointed out that “Congress did not intend to 
confer on an accused—either under Article 44 of the 
Code or otherwise—a right to be placed, by reason of 
trial incidents beyond the control of the Government 
in such a position that he may win and cannot lose a 

trial.” Although the decision of the Court was based 
on the next point to be discussed the majority of the 
Court did not approve the declaration of a mistrial in 
the instant case. 

The deposition introduced in the trial was taken from 
a French national. Its admissibility was upheld by the 
board of review on. the basis that a French national was 
unavailable since she was unamenable to U. S. service 
of process. The Court of Military Appeals disagreed. 
In interpreting Article 49, UCMJ the Court instructed 
that “State, Territory, or District” in Article 49 (d) (1) 
had reference to such divisions in the United States and 
were of no significance within foreign countries. The 
witness therefore had to be over a hundred miles away 
from the place of the trial or unavailable in the sense of 

49 (d) (2) for the deposition to be admissible. It con- 

ceded that the witness, being a French national, was not 

amenable to normal service of process by the United 

States, but before the deposition is admissible into evi- 

dence “there must be shown an inability, or a refusal to 

testify.” Since all the foundations for admissibility 
were not properly laid by the government, the deposition 
was not admissible. The confession depended upon the 
proof of the corpus delicti, accomplished by the deposi- 
tion, so the Court disapproved the findings and sentence 
and dismissed the charges. United States v. Stringer, 
5 USCMA 122, 17 CMR :122. 
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SIMILAR OFFENSES—Previous absence offenses are admissible in 
a desertion case if apart from showing bad character of the ac- 
cused they have substantial value as tending to prove the intent 
in issue—to remain away permanently. 


‘® The accused was tried and convicted of desertion. 
After introducing exhibits which showed an absence 
of 69 days terminated by apprehension the prosecution 
introduced, over the objection of the defense counsel, 
documents which purported to show that during the 
last fourteen months the accused’s status had been, on 
unauthorized absence, under arrest awaiting trial, or in 
confinement. The defense introduced evidence which 
showed that both of the prior absences referred to were 
terminated by surrender. The defense argued that this 
showed the accused did not intend to desert the service 
and that such evidence was an attempt by the prosecu- 
tion to show bad moral character from prior acts of mis- 
conduct. The law officer admitted the evidence but 
instructed the members of the court-martial that they 
should consider this evidence only “for the purpose of 
showing the course of conduct which may be considered 
by the court in determining whether or not the accused 
had the requisite intent.” 

The Court of Military Appeals held that these prior 
offenses were “distinctily relevant to the determination 
of the accused’s guilt of the particular offense charged.” 
And further that this evidence showed “a course of 
conduct which supports an inference that, during the 
absence charged, the accused intended to remain away 
permanently. Since it was relevant, it was properly 
admissible.” United States v. Graham, 5 USCMA 265, 
17 CMR 265. 


CHARACTER EVIDENCE—After the findings the prosecution may 
rebut specific examples of exemplary conduct presented by the 
accused in mitigation with specific examples of misconduct on the 
part of the accused. 


@ After the accused had been found guilty of making a 
false official statement and twelve violations of a law- 
ful general regulation, his defense counsel presented 
witnesses who, in attempting to show the accused’s good 
character, referred to specific exemplary acts of con- 
duct on the part of the accused which tended to sub- 
stantiate their favorable opinions. In rebuttal, the 
prosecution called a witness who testified that the 
character of the accused was poor with respect to 
trustworthiness and honesty. Over the objection of the 
accused, the witness was allowed to relate specific in- 
stances which caused him to form this opinion. The 
accused’s counsel argued that the same rule prohibiting 
use of prior specific acts of misconduct to prove bad 
character that applies before the findings should apply 
after the findings. The government counsel replied 
that a completely different rule applied to evidence in- 
troduced after the findings. 

The Court of Military Appeals upheld the govern- 
ment counsel’s contention. In referring to Winthrop 
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and the Manual for Courts-Martial it concluded that 
after the findings rules of evidence are not applied as 
strictly as they are before the findings.. Particularly, 
the Court pointed out, when the accused is freely 
allowed to testify concerning specific cases of exemplary 
conduct on his part, the prosecution should be able to 
rebut this evidence, if misleading, by specific acts of 
misconduct. United States v. Blau, 5 USCMA 232, 
12 CMR 2382. 


EVIDENCE—Evidence of prior acts of misconduct of the accused 
may be introduced before the findings to prove guilt if it tends to 
show a plan, design or scheme for the offense charged. 


@ The accused, an Army Captain, was tried and con- 
victed of soliciting and receiving bribes from German 
contractors. (Thirteen Specifications) These findings 
of guilt were affirmed by a board of review. On appeal 
to the Court of Military Appeals one of the errors as- 
signed was that the law officer erred “in permitting 
certain witnesses for the prosecution to testify concern- 
ing specifications of misconduct upon which they based 
their unfavorable opinion of the accused’s character.” 

At the trial the accused had presented witnesses who 
testified to his good character and veracity. In rebut- 
tal, the government presented two officers who testified 
that they had serious doubts about the accused’s veracity 
and integrity. After the opinion of each was given, each 
was allowed to recite, over the objection of the defense 
counsel, incidents which led to his unfavorable character 
conclusion of the accused. All of the incidents testified 
to concerned attempts by the accused to force these 
junior officers to hurriedly sign vouchers which they felt 
covered material inaccurately described and highly over- 
priced. The material covered in these vouchers was 
being purchased from the same German contractors in- 
volved in the prosecution’s case in chief. 

The Court of Military Appeals pointed out that the 
military rule as described by paragraph 138f (1) of the 
Manual allows witnesses to give their opinion of certain 
character traits of the accused. (See JAG Journal, 
Nov. 1954 p. 9). This rule does not normally, however, 
allow witnesses to relate specific acts of misconduct on 
which a bad reputation is based. Government counsel 
argued that the accused had waived his right to exclude 
these specific acts of misconduct since his counsel had 
introduced specific acts to show good character. The 
Court did not decide this point since it was of the opinion 
that these specific acts of misconduct were admissible 
under a different theory. These acts, the Court deter- 
mined, could very well have shown the existence of a 
plan, design or scheme on the part of the accused to 
commit the offenses charged. (See JAG Journal, Dec. 
1954 p. 3). Under 138g MCM, 1951, this type of evi- 
dence, even though it shows prior offenses or acts of 
misconduct, is admissible to prove guilt. United States 
v. Haimson, 15 USCMA 208, 17 CMR 208. 
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